by a preponderance of all the evidence that, although
part of his motive was unlawful, (1) he was also mo-
tivated by the miner's unprotected activities, and (2)
that he would, have taken adverse action against the
miner in any event for the unprotected activities
alone.  On these issues, the employer must bear the
ultimate burden of persuasion.  It is not sufficient
for the employer to show that the miner deserved to
have been fired for engaging in the unprotected activity;
if the unprotected conduct did not originally concern the
employer enough to have resulted in the same adverse
action, we will not consider it. The employer must
show that he did in fact consider the employee deserving
of discipline for engaging in the unprotected activity
alone and that he would have disciplined him in any
event.  Id. at 2799-2800.

Although upholding the Administrative Law Judge's decision that Pasula
has a "right to walk off the job" for safety reasons, the Commission
acknowledged that such a right is not explicitly covered by the plain
language of the Act.  However, relying on the legislative history, the
Commission stated as follows:

We must look to the entire statute, being mindful
that the 1977 Mine Act is remedial legislation, and is
therefore to be liberally construed,  ... In deter-
mining whether section 105(c)(l) protects Pasula's refusal
to work, we consider it important that the 1977 Mine
Act was drafted to encourage miners to assist in and
participate in its enforcement .... The successful
enforcement of the 1977 Mine Act is therefore particularly
dependent upon the voluntary efforts of miners to notify
either MSHA officials or the operator of conditions
or practices that require correction. The right to do
so would be hollow indeed, however, if before the regular
statutory enforcement mechanisms could at least be
brought to bear, the condition complained of caused the
very injury that the Act was intended to prevent. A
holding that miners have some right to refuse work under
the 1977 Mine Act therefore appears necessary to fully
effectuate the congressional purpose,

Pasula was appealed to the United States Court of Appeals for the
Fourth Circuit, and in an opinion filed October 31, 1981, 663 F,2d 1211,
the Court reversed the Commission's decision after finding that Pasula's
discharge was premised not on his walking off the job but on his closing
down of a continuous mining machine.  The Court observed that "Pasula
was not disciplined because he refused to work but rather because he
exceeded the scope of his right to walk off the jrob under the Mine Act."s where you can run into a problem"  (Tr.   279).     He explained
